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Court of Appeals of the District of Columbia 

No. 2788. 

George W. Decker, Appellant, 

vs. 

J. Jerome Lightfoot. 


a Supreme Court of the District of Columbia. 

At Law. No. 54087. 

J. Jerome Lightfoot, Plaintiff, 

vs. 

George W. Decker, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit. 

I Declaration. 

Filed November 3, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54087. 

J. Jerome Lightfoot, Plaintiff, 

vs. 

George W. Decker, Defendant. 

The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendant; and for work done and materials provided 
by the plaintiff' for the defendant at his request; and for money lent 
by the plaintiff to the defendant; and for money paid by the plain¬ 
tiff for the defendant at his request; and for money received by 
the defendant for the use of the plaintiff; and for money found to 
be due from the defendant to the plaintiff on accounts stated be- 
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tween them. And the plaintiff claims $o55.00, with interest from 

the 14th day of October, 1911, according to tlie particulars of de¬ 
mand hereto annexed. 


JOHN H. ZABEL, 
Attorney for the Planitiff. 

* * * * * * 


Particulars of Demand. 

. George \V. Decker to J. Jerome Lightfoot, Dr. 

1911, October 14. 

To Commission of 3% of $18,500.00 for sale of premises 
numbered 604 and 603—Fifth Street, Northwest, known as 
the “Bassett Building’’—$555.00. 

With interest. 

JOHN H. ZABEL, 
Attorney for Plaintijf. 

* * * * * * * 


District of Columbia, ss: 

Personally appeared before me Albert D. Esher, a Notarv Public 
in and for the District aforesaid, J. Jerome Lightfoot, who, being 
dul) sworn, deposes and says that he is the plaintiff in the above 
entitled cause ; that he is duly licensed real estate broker doing busi¬ 
ness in the District aforesaid; that he has a good cause of "action 
against the said George W. Decker, the grounds whereof are that the 
said defendant employed the said plaintiff to arrange an exchange 
or find a purchaser for property described as numbers 604 and 
603—Fifth Street Northwest, known as the “Bassett Building”, lo¬ 
cated in the City of \\ ashington in the District of Columbia, owned 
by the said defendant; that said plaintiff accepted said employment 
and through the efforts of himself, his sub-agents and employees, 
procured a purchaser in the person of one Frederick Kluckhuhn; 
that the defendant entered into a contract with the said Frederick 
Kluckhuhn whereby said defendant bound himself to sell said 
property to said Frederick Kluckhuhn at and for the sum of $18,- 
500.00; that the plaintiff, through the efforts of himself, his sub¬ 
agents and employees, secured said Frederick Kluckhuhn as pur¬ 
chaser ; that said defendant failed and refused and still fails 
3 and refuses to pay the commission due to the plaintiff under 
the said contract of employment, although demand has been 
made for same; that the usual and customary broker’s commission 
upon the sale of real estate in the said District, is three per centum 
of the purchase price; and that the plaintiff is entitled to receive 
from the defendant the sum of $555.00 with interest from the 14th 
day of October, 1911, exclusive of all set-offs and just grounds of 
defense, besides costs of this suit 

J. JEROME LIGHTFOOT. 
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Subscribed and sworn to before me this 3rd day of November, 


1911. 

[seal.] 


ALBERT D. ESHER, 

Notary Public, D. C. 


Pleas. 

Filed November 22, 1911. 


Now comes the defendant George W. Decker by his attorney, 
Eu-ene A. Jones, and for pleas to the declaration herein filed, says 

1. That he did not promise in manner and form as theiein 
alleged.^at ^ . g not in( j e bted j n manner and form as therein al- 

leged * EUGENE A. JONES, 

Aftn'rnfiii far Defendant. 


4 District of Columbia, ss: 

George W. Decker, being first duly sworn, says that he has a just 
and meritorious defense to the whole of the plaintiff s claim, and he 
denies the allegations set forth in the affidavit of the plaintiff a 
tached to the declaration filed in this cause, and says that- neither 
the plaintiff nor the agents or sub-agents of the plaintiff ever pro¬ 
cured a purchaser for the property referred to in the declaration; 
that the purchaser referred to therein was procured through t e 
efforts of the firm of Moore & Hill, to whom this defendant has a - 
ready bound himself to pay a commission; that the only business 
relations defendant ever had with the plaintiff, were had with the 
plaintiff 3 inhis capacity as agent for one Greer, who was he owner 
of a farm in Maryland, and who by and through the plaintiff and 
his aS represented himself as desirous of effecting an exchange 
of the said torn for the property of the defendant, that these nego 
Nation* never came to anything and no contract was ever made be¬ 
tween this defendant and Greer, and this defendant says that the 
<*aid plaintiff has never produced a purchaser ready, willing and 
Kip m huv his property and that the plaintiff has never represented 
tKfendaS inT Opacity of broker though since these proceed¬ 
ing have been commenced, the defendant has discovered that the 
, g i rpnresented himself as the agent of the defendant, at 

the^ame time that he represented himself to the defendant to 
, + nf Prppr and that it was the intention of the plaintiff 

the agent^ ^ ^ to negotia te an exchange of the de ^dant s 

- property for the Greer farm, to have charged Greer a com 

mission' and also to have charged this defendant a commis- 

* 

And further affiant saith not. 


GEORGE W. DECKER. 
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Subscribed and sworn to before me this 21 day of Nov 1911 
L seal -J J. D. YOAKLEY, 

Notary Public. 

Joinder in Issue. 

Filed November 29, 1911. 

******* 

pleas^ Joins issue u P on the defendant’s first and second 

JOHN II. ZABEL, 
Attorney for Plaintiff. 

Memorandum. 

November 25, 1914.—Verdict for Plaintiff for $555.00 & inter¬ 
est from October 14, 1914. 
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Motion for a New Trial. 


Filed November 30, 1914. 

* * ' * * * * * 

Now comes the defendant and moves for a new trial on the fol- 
lowing grounds: 

1. For errors of law committed by the trial justice during the 

trial of said case in admitting certain inadmissible and irrelevant 
testimonv. 

t J 

2 For errors of law committed by the trial justice in excluding 
certain relevant and admissible testimonv. 

3. Because the verdict is contrary to the evidence. 

4. Because the verdict is contrary to the law. 

5. Because the verdict is contrary to the weight of the evidence, 
b. Because the Court erred in refusing to grant the motion of the 

defendant to direct a verdict for the defendant. 

EUGENE A. JONES, 

GEO. C. SHINN, 

Attorneys for Defendant. 

To John H. Zabel, Attorney for Plaintiff: 

Please take notice that we shall call the attention of the Su- 
,°o U 9 A t0 M e above motion on the 5th day of December, A. D., 
heard ^ ^ ^ ° c oc ^ or ^ soon thereafter as counsel may be 

EUGENE A. JONES, 

GEO. C. SHINN, 

Attorneys for Defendant. 

7 Service of copy of the above motion and notice acknowl¬ 
edged this day of-, 1914. 


Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Saturday, December 5th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial being considered, it is 
ordered that said motion be, and the same is hereby overruled 
Whereupon, it is considered that the plaintiff herein recover of the 
defendant, the sum of Five Hundred and Fl ftv-rne l)ollars 
($555,001 with interest thereon from the 14th day o, October 1914, 
together with costs of suit to be taxed by the clerk and have execu- 

thereof 

From the'foregoing, the defendant bv his attorney in open Court 
notes an appeal to the Court of Appeals whereupon the penalty of 
a bond to operate as a Supersedeas is hereby fixed in the sum of 
Seven Hundred Dollars. 
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Memoranda. 


December 19, 1914.—Appeal bond approved and filed. 

December 23, 1914.—Bill of Exceptions submitted. 

January 28, 1915.—Time to file record extended to February 20, 

1915, inclusive. 


Supreme Court of the District of Columbia. 

Wednesday, February 3d, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf- 
ford, Justice presiding. 

* * ***** 

TVip Court having this day signed the Bill of Exceptions taken at 
the^tria^of 1 this'cause, now Lreby orders the same of record, nunc 

pro tunc. 

Assignments of Error. 

Filed February 5, 1915. 

******* 

1 The Court erred in denying motion of the defendant to direct 
a verdict in favor of the defendant on the following, among other 

gr « U That as the action is based on the common counts, or for 
o the reasonable value of services rendered, plaintiff to recover 
9 must show he rendered some valuable service to the defendant, 
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but the most that the evidence shows was an abortive attempt to ef¬ 
fect an exchange of the properties of the two owners, which exchange 
was ne\er consummated by the plaintiff or by anv one else. 

b. That plaintiff had not shown facts from which the jury could 

find he was the procuring cause of the sale made to purchaser, Kluck- 
huhn. 

c. That the plaintiff, without the knowledge or consent of the de¬ 
fendant, delegated his authority to sell, to another real estate firm, 
whom he employed as his sub-agents. 

d. r I hat the purchaser of defendant’s property w r as procured by 
Moore and Hill, another agent emploved by defendant to find a 
purchaser, and not by the plaintiff. 

e. That the undisputed testimony shows that the defendant had 
employed several brokers to sell or exchange defendant’s property, 
among whom w r as Moore and Hill, who produced the purchaser and 
actually closed the deal. 

/. That, assuming plaintiff’s contention to be correct that he had 
the right to employ Moore and Hill as his sub-agents to sell defend¬ 
ant’s property, Moore and Hill have been paid the commission and 
payment to them was payment to the plaintiff. 

SHINN & OWEN, 
Attorneys for Defendant. 
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Designation of Record. 
Filed February 11, 1915. 


******* 

The Clerk in preparing the transcript of record will embody 
therein the following: 

1. Declaration, November 3rd, 1911. 

2. Defendant’s Pleas, November 22nd, 1911. 

3. Joinder of issue, November 29th, 1911. 

4. Memorandum of verdict of Jury for plaintiff. 

5. Motion for new trial, November 30th, 1914. 

6. Motion for new T trial overruled and judgment on verdict for 
plaintiff; appeal in open court; appeal bond fixed, December 5th, 
1914. 

7. Memorandum of approval and filing of appeal bond, Decem¬ 
ber 19th, 1914. 

8 Bill of exceptions submitted, December 23rd, 1914. 

9. Bill of exceptions. Memorandum of signing and filing bill of 
exceptions and making same part of the record, February 3rd, 1915. 

10. Memorandum of all orders extending time for submitting bill 
of exceptions and filing transcript of record in the Court of Appeals. 

11. This designation. 

SHINN & OWEN, 

Attorneys for Defendant. 

Service of copv acknowledged this 11th day of Februarv 1915. 

" J. II. ZABEL, 

Atfy for Pl’t’f. 
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Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia , ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 54087 at Law, wherein J Jerome 
Lightfoot is Plaintiff and George W. Decker is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City-of Washington, in said District, 
this loth day of February, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


12 In the Supreme Court of the District of Columbia. 

Law. No. 54087. 

J. Jerome Lightfoot, Plaintiff, 

vs. 

George Decker, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Stafford and a jury on the 25th day of November 
1914 - John 11. Zabel, Esquire, appeared for the plaintiff and Eugene 
A Jones, Esquire, George C. Shinn, Esquire, and Claude W. Owen, 

ES Th'ere U ^^t^^la°intiff e tcfmai'ntMn the issue upon his part joined 
gave evidence by the witnesses, hereinafter named tending to prove 

as follows: 

T Jerome Lightpoot, the plaintiff, being called as a witness in 
, . ’ ivliinlf tpstified that he was a licensed real estate broker in 
f X ^f Woffington in the year 1911; that about the 12th or 
1o! h C 0 7 September 1911, the defendant listed his property known 
L the IhStt Building, 604-606 Fifth Street, N. W. with lnm, the 
plaintiffiTrsaleor exchange; that plaintiff showed the deltendanU 
P.„ Af ’ j. j TippVpr n Dronertv known as the CutC rrop 
w ' fe ,’, KuS place was not acceptable; that he thereafter submitted 

cSes^L GSr’ownJr, Ini^mmmw'.’jlhZn^LmLfoT 
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the plaintiff, went to Greer property and inspected same- that Greer 
and defendant agreed to exchange tiieir respective properties provided 
Greer procured a customer for the Bassett Building" the de- 
13 fendants property; that that later Greer advised plaintiff 

i . , , , ,reel , llad Procured a customer through Moore & Hill 

,, a ' e ^ il e brokers; that plaintiff thereupon notified defendant every- 
g "as in readiness and that he plaintiff had prepared a contract 
in accordance with oral agreement and that it was now simply a 
matter of affixing signatures; that about October 1, 1911 defendant 
accompanied by his wife called at the office of the plaintiff bur ex- 
cused themselves from signing contract defendant stating that he 

tint f r.' ke 01 looklng over the Greer property and 

that lie would like to inspect same the following Sunday; that de- 

fendant tailed o inspect Greer property after making engagements 

1 J ' ,i°j t d la pa ! n , U . ft being suspicious of defendant’s actions 
accused defendant and his wife of intercepting the purchaser pro¬ 
cured by Moore ct Iliil on behalf of Greer whereupon defendant and 
his wife became highly indignant and left the office of the plaintiff 
m anger; that witness never saw them again until day of trial - that 
plaintiff had kept in touch with Moore & Hill because he knew they 
were one of the connecting links of this transaction and were acting 
foi Greer in selling the Decker, defendant’s, property for Greer- 
that defendants property was sold to Frederick Kluckuhn the party 
secured by Moore & Hill for Mr. Greer; that plaintiff wrote to de- 
endant and Ins wife under date of October 13, 1911, demanding 
Ins commission and that he never received payment for «ame 

On cross examination, plaintiff testified that he did not have ex- 
clusne agency to sell or exchange defendant’s propertv* that he 
understood whenever property is for sale it may be in other broker’s 
hands, that the proposition plaintiff was working on was an ex¬ 
change of the Greer farm for the defendant’s property known as the 
Bassett Building; that plaintiff negotiated this exchange on each side 
to a point where, so far as he was able to observe, both parties 
veie in accoid, that a contract was drawn up but not signed’ 
that plaintiff represented both Greer and defendant as agreed 
between all parties before starting negotiations; that no money was 
put up on either side; that said exchange was never made • that he 
never saw Mr. Kluchuhn, purchaser of defendant’s property until 
the day of the trial; that he never personally solicited him to buv 
the defendants property and never mentioned his name to the de¬ 
fendant; that purchaser was procured by Moore & Hill who were 
working in conjunction with plaintiff as his agents; that in reply to 
question: “Moore & Hill were also agents for this property? You 
knew that / ’, plaintiff replied “No. I never knew they were. On the 
contrary I knew that they were not at one time because they were 
acting with me and only had knowledge of the property through 
me ., that defendant knew that plaintiff was also representing Air 
Greer and that plaintiff was at liberty to receive a commission & from 
both defendant and Greer. 


I 
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Thereupon William W. Johnson, being called as a witness for 
the plaintiff testified that he was engaged in the real f tate 
and employed by the plaintiff in 1911, at the time when the tra 
action in question took place; that he first met the defendant about 
the middle of September, 1911, when defendant and h« wife came 
into the office of the plaintiff and said they had a piece of, ? r £P® a 
on 5th Street called the Bassett Building which they would like to 
sell or exchange for a farm; that he talked the matter oxer w 
defendant and his wife and made an engagement to inspect a^prop- 
ertv located on the Old Dominion Road, known as the Cutts 1 lace, 
t) “ f September 16 1911, he in company with Mrs. Decker, wife of 
defendant inspected the Cutts’ Place; that no deal was made in refer¬ 
ence with’same; that September 25, 1911, witness in company with 
Mr Charles I. Greer, met Mrs. Decker, defendant s wife, 1 y 
15 appointment at the Bassett Building, property of defendant, 
that all three inspected the Bassett Building; that Mr. Gieer 
reauested of Mrs. Decker a statement of income and expenses of 
B?«ett Building and that she prepared and gave witness said state¬ 
ment- that all three walked over and sat down on one of the seats in 
Z nark in front of defendant’s property and discussed the transac¬ 
tion" that Mr Greer agreed to exchange his farm ot «« a «es situ¬ 
ated’near Beltsville, Maryland, sub- to a trustot $o“J 

Bassett Building, defendant s property, subj . ^ e could sell 

*10 000 00 and a second trust oi $1500.00, provided ne eouiu sc 

the Bassett Building and provided he was given the privilege oi sell- 

tl same othenvise it would be useless for Mrs. Decker to inspect 

his property that Mrs. Decker agreed to the terms oi Mr. Greer, 

thflt"th > e > saine day, September 25, 1911, witness, Mr. Greer and Mrs 
that the sa >, P nroperty ; that Mrs. Decker seemed pleased 

•th tL Greer^roperty "that two or three days later defendant came 
with the Greer ppy, @ ^ full name an d the name of wife 

10 1 ‘V° A® t plaintiff could prepare a contract; witness introduced a 
in order that pla nun con u B ^ hig wi£e wrltten m pres- 

paper containi g defendant agreed to sign contract for the ex- 

"h»nf oT h^property for the Greer farm and agreed to the provision 
change ot Ins propeicustomer for his defendant's prop- 

that Mr Greer shouM secure a^custc>m<« ^ and sign said C on- 

erty and agreed to con e d . that after witness had made 

tract; that said contra P ^ ^ ca£led ftt the ot ii cc 0 f plain- 

tiffTo sim?contract as witness aid plaintiff supposed; that defendant 
tiff to sign coni , of defendant’s property; that deiend- 

and plaintiff discn-ed t^ when hg could inspect Greer property 

ant state hg CQuld not see same before the following Sunday; 

16 that hi. fil. ,h? pSntS 0 bj*JS S to 

delay; that defend.Bt acted^aa ftoojh he »aa not going. “ 

that defendant aaked the plaint.* the name oi m 

IZ K^"“ k Sd*». gat'® the ^ 

2—2788a 
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sion that he had seen some one in the apartment, meaning defend- 

an s property; that defendant became very angry and he and his 
wife got up and went out. J 

tinner,? exa ' nination - , that during the period of these negotia- 
tions to. the exchange of the farm for the building, the name of Mr 

Kluckuhn (the purchaser of defendant’s property) was never men¬ 
tioned to defendant or his wife, in witnesses presence by anybody. 

that hTnln^ ?" A , RLES l : ® REER ’ "; itness for the plaintiff testified 

wi?h l P d « ; ln “ ° f 180 acres located at Sunnyside, Maryland, 
wnh the plaintiff for sale or exchange; that plaintiff made known 

ill l 1 " 1 th «t the defendant s property located on Fifth Street might be 
. c ange- for his farm; that on one occasion he visited defendant’s 
property alone; that on another occasion he in company with Wil- 

Fmi J ° f hn , S ° f n ’ f et t , Mrs - Decker 'n front of Bassett Building on 
hif h Street, defendant s property; that he had heard Mr. Johnson’s 

Wl hT' glVe ", m '« Ca r se u relatlve to a discussion of transaction 
had between witness, Mr. Johnson and Mrs. Decker while seated on 

a bench in Judiciary Square, that he remembered the occasion and 
n^tV i' a> a ” correct; that on this occasion witness stated he would 
t trade unless lie could sell the fifth Street property; that he went 
out in company with Mr. Johnson and Mrs. Decker to visit his farm • 
that Mrs. Decker seemed satisfied with the property; that be- 
17 cause of information given the witness by plaintiff he Greer 
understood that defendant was willing to make the exchange 
and that he Greer went out to find a buyer for the defendant’s prop¬ 
erty; that he Greer employed Moore & Hill real estate brokers to 
secure a buyer for him; that he took Mr. Heiskell Hill of the firm 
of Moore A Hill to look at defendant’s property and that it was un- 
derstood that they were to secure a buyer for him; that later Moore 
M. r ir /u 6 "''tness that they had secured a buyer for him; that 

?h 1 a' °l ¥°T * H 1 U *? ft a card at his residence notifying him 
that thev had a buyer for him; witness produced a card which was 

introduced in evidence which read as follows: “P. Heiskell Hill 
Sales Department Moore & Hill, Incorporated, Rea] Estate, Loans 
and Insurance, 13o3—G—Street Northwest, Washington D 0 ” 
on the back of which was written “I have my party signed up all 
right. P. H. Hill ; that witness gave this card to the plaintiff that 
all parties understood that witness was to secure a purchaser for the 
defendant s property; that he understood from this card that he had 
a purchaser for defendant’s property; that he never asked Mr Hill 
the name of the party Moore & Hill had signed up for witness; that 
the exchange of witnesses’ farm for defendant’s property was never 
consummated. 

On cross examination, testified that he never knew Mr Kluckuhn 
the purchaser of the defendant’s property; that the price at which 
he was willing to sell the defendant’s property had been fixed • that 
so far as he was concerned he was willing to'make an exchange of 
his property for the Decker, defendant’s property and the negotia¬ 
tions had proceeded to the point where he was willing to make the 
exchange, but as he wanted cash he let the matter rest until a pur- 
chaser could be found for the Decker property. 


. 

»> 
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18- Thereupon Frederick Kluchuhn, a witness, produced 
on behalf of the plaintiff testified that he was introduced to 
the plaintiff the day of the trial; that he purchased the property in¬ 
volved in these proceedings about three years ago, 1911; that t e 
property was first brought to his attention by Mr. P. Heiskell Hi 
about one or possibly two weeks before he bought same; that At. 
Hill was working on a commission basis with the firm of Moore & 
Hill; that Mr. Hill suggested the property to him and quoted him a 
price and that he went alone to inspect property; that he onlv visited 
the property once; that on this visit he met Mrs. ^ e [ en( ^ a ,? ', 

wife* that iie made a deposit of about $300.00 to Mrs. Decker; tha 
in replv to question, “You bought it (defendant’s property) direct 
from Mr. Decker (defendant)?”, wlt ness replied There was some 
arguments, after I made the deposit ™th Mr. and Mrs. Decker,, abaut 
the commission, or something, and I am not sure whether Mr. Hill 
made a new agreement or not, but it seems to me 1 V, ^ as /°TT-ii 
thing to that effect.”; that it was witnesses’ impression Mooie & Hill 

finally closed the deal. 

No cross examination. 

It was admitted that the property was s .° t ld ^8^00 O^^Phdntiff 
the price named in the declaration, towit, $18,o00.U0. rlamti 

rested. 

Thereupon the defendant, to maintain the issues upon his part 
joined, gave evidence by the witnesses hereinafter named, tending 

to prove as follows: 

Margaret W. Decker, a witness, produced on behalf of the de¬ 
fendant testified that she was defendant’s wife; that there■ fre- 

ouent negotiations relating to an exchange of defendant s property 
for various farms: that during said negotiations she had never hea 
of Mr Kluckuhn, the purchaser. Witness first met Mr. klucku n o 
’ an occasion when she had taken a Mr. Early and a client of 
19 his (a prospective purchaser) through the building. 

Mr. Early was leaving a gentleman entered whom she did 

not know but who said his name was Kluckuhn. That he said he 
not Know, Dut u u with the intent ion of buying the house 

toc^h and witness showed him all over the house 
to* hfm through he told witness his name. Asked him $18500.00 
f f twnronerfv which was the price at which it was sold to him. 
WPnei and her husband went to see Mr. Kluckuhn that evening 

tsfff Sf &ES& a d 

not say who sent him. W itneM siaim_ y ^ hftVe procured M r. 
Kfocklihnas a purchaser ^r defond^nt and upon 

DS”^r“ ."K»v with Mr. WW* »n- 
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cerning the exchange. Liglitfoot wanted defendant and witness to 
sign on approval but they refused. That she had no reason to sus¬ 
pect she was taking away a purchaser from Lightfoot when they 
closed with Kluckuhn. They thought they had a right to sell to 
anybody. Neither witness nor Decker ever authorized Mr. Lightfoot 
to employ any other broker to find a purchaser and if he employed 
Moore A ITill it was done without their knowledge or consent. 

. On cross examination, witness testified that she remembered meet¬ 
ing Mr. Johnson and Mr. Greer and that she had a conversation with 
them before going to look at the Greer property; that Mr. Greer did 
not say he would not trade unless it was agreed he could secure a 
purchaser for defendant's property; that Greer said he would trade 
it agreeable to Mr. Decker; that Mr. Greer never asked for and 
was never given authority to send a purchaser to look at de- 
20 fendant s property; that Mr. Kluckuhn called to inspect de- 
fendant s property about one week after witness inspec ted 
Greer farm; that she never asked Mr. Kluckuhn from which broker 
he came; that Mr. Kluckuhn told witness he was a cash customer and 
that that fact appealed to her; that then the following questions and 
answers were allowed: 

“Q. "ion say you listed this property with various brokers? A. 
various brokers. 

Q you are quite sure that you listed this property with 

Moore & Hill? A. Quite sure. 

Q. Prior to the time Mr. Kluckuhn called? A. Well, I think we 
did. 

Q. You are not sure of that? A. I tell you again that I listed it 
with so many real estate agents that I cannot tell you exactly.”; 
that the next afternoon after Mr. Kluckuhn inspected defendant's 
property, defendant stayed home from work and accompanied by 
witness went to see Mr. Kluckuhn at his residence; that an agree¬ 
ment to purchase defendant’s property for cash was entered into by 
witness, defendant and Mr. Kluckuhn and that Mr. Kluckuhn gave 
defendant a deposit ; that Moore & Hill demanded a commission as 
soon as they learned the said agreement had been entered into and 
later filed suit for a commission; that plaintiff sent witness and de¬ 
fendant a letter dated October 13, 1911, demanding his commission 
but said letter w’as not received until after said agreement was en¬ 
tered into; that defendant paid Moore & Hill a commission and suit 
was dismissed; that about the time witness and defendant were nego¬ 
tiating sale to Mr. Kluckuhn they called at the office of plaintiff 
upon plaintiffs request, not knowing what plaintiff wanted; that 
plaintiff wanted them to sign the contract of exchange; that neither 
witness or defendant would sign, contract because they then had a 
cash customer and did not want to bind themselves for the exchange; 

that in response to request of plaintiff that they sign contract 
21 on approval witness said, ‘‘No; we won’t sign on approval. 

Good day”; that plaintiff never intimated to witness or de¬ 
fendant that they had taken his cash customer; that neither witness 
nor defendant told plaintiff that they had a cash customer and that 
plaintiff never suggested that they had. 
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Thereupon George W. Decker, the defendant, called as a wit¬ 
ness in his own behalf testified that he listened to the previous testi¬ 
mony concerning the drafting of a proposed agreement; that up to 
the time of drafting the said agreement he had never heard of Mr. 
Kluckuhn, the purchaser, that Mr. Kluckuhn’s name had never 
been given him by either Mr. Greer or Mr. Lightfoot. That he paid 
a commission for sale to Moore & Hill after suit was filed by that 
firm. That at the time he concluded his contract with Kluckuhn 
he did not suspect that said purchaser had in any way been influ¬ 
enced by any action on the part of the plaintiff. That at the time, 
he thought he was dealing direct with the purchaser and at that 
time he did not think there would be any commission to pay. 

On cross examination testified that he paid a commission to 
Moore & Ilill for the sale of his property the later part of Novem¬ 
ber, 1911; that transaction between witness and Kluckuhn was 
closed early in October, 1911; that witness stayed off from work one 
day to see Mr. Kluckuhn; that he accepted a deposit from Mr. 
Kluckuhn; that agreement between witness and Kluckuhn was in 
writing. 

The following questions and answers were allowed: 

Q. You knew that you had placed that property with a number 

of agents, did you not? A. Yes. 

Q. It never entered your mind to ask him (Kluckuhn) if he came 
from some agent? A. Well, if I remember rightly, I believe I did 

ask him if he came from an agent. 

Q. What did he say? A. He said he had partly made a 

22 deposit, or an agreement with Moore & Hill to buy my prop- 
erty. 

Q. What did you say to him then? A. Well, what I said—we 
both came to the conclusion that we could transact the business our¬ 
selves, without having an agent, because he was—I did not know of 
his coming from any agent until that time. 

Q He told you then? A. He told me then, after we had signed 
up that he had placed—he had a contract drawn up with Moore & 
Hill to take that property, and then we had already closed the deal. 

Q. You mean you had taken his deposit? A. Yes; I had taken 

his deposit. 

Redirect examination: 

Q That information vou have just given us was information from 
statements made by Mr. Kluckuhn to you after you had contracted 
with him, as I understand? A. Yes, sir; as far as I can remember. ; 

On recross-examination, that contract between Mr. Kluckuhn and 
witness was signed on October 6, 1911; that property of witness was 

not to _turned over to Mr. Kluckuhn until two months later as 

contract provided for settlement in sixty days; that the transaction 
between Mr. Kluckuhn and witness was settled about the 6th day of 
December, 1911; that witness received a demand from plaintiff after, 
contract between witness and Kluckuhn was signed but before trans¬ 
action was closed. 
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Thereupon counsel for both sides having announced their case 
closed, the defendant moved the court to direct the jury on the whole 
evidence to return a verdict for the defendant upon the follwoin^ 

1* ^at as , the action is based on the common counts, or for the 
reasonable value of service rendered, plaintiff to recover must show 
that lie rendered some service valuable to the defendant, but 
the most that the evidence shows was an abortive attempt to 
effect an exchange of the properties of the two owners, which 
exchange wm never consummated by the plaintiff or any one else, 
j lllat Plaintiff had not shown facts from which the jury could 

Ktackuhn* 8 " e proCuring cause of the sale made t0 purchaser, 

3. I hat the plaintiff, without the knowledge or consent of the 
defendant delegated his authority to sell, to another real estate firm 
whom lie employed as his sub-agents. 

4. That the purchaser of defendant’s property was procured by 
Moore cfc Hill, another agent employed bv defendant to find a pur¬ 
chaser, and not by the plaintiff. 

5 That the undisputed testimony shows that the defendant had 
employed several brokers to sell or exchange defendant’s property 
among whom was Moore & Hill, who procured the purahacer and 
actually closed the deal. 

6. That assuming plaintiff’s contention that he had a right to 
employ Moore & Hill as his sub-agents to sell defendant’s property 
Moore & Hill have been paid the commission and payment to them 
was payment to the plaintiff. 

But the Court, after argument, overruled said motion, to which 
action of the court in overruling said motion, the defendant then 
and there, by his counsel duly excepted and said exception was duly 
entered on the minutes of the Court. J 

The case was then submitted to the jury, after argument and the 
courts instructions, the jury after deliberation, returned a verdict 
for the plaintiff for the sum of five hundred and fifty-five dollars 
($555.0u) and interest from the 14th day of October, 1911. 

And be it further remembered that the exception by counsel for 
the defendant as hereinbefore set forth was so taken by said 
24 counsel then and there before the jury retired, and said ex¬ 
ception was then and there entered upon the minutes of the 
Justice then presiding at the trial, and the counsel for the defendant 
then and there prayed the Court, and now prays the Court, to sign 
and seal this bill of exceptions in which is accurately set forth said 
exceptions and the substance of all the evidence given at the trial. 
And at the request of said counsel the same is accordingly si<med and 
sealed and made a part of the record in this cause this 3d dav of 
Februarv, A. D. 1915. 

WENDELL P. STAFFORD, Justice . 

[Endorsed:] No. 54087. At Law. J. Jerome Lightfoot vs. 
George Decker. Bill of Exceptions. Duplicate Copy. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2788. George W. Decker, appellant, vs. J. Jerome Lightfoot. Court 
of Appeals, District of Columbia. Filed Feb. 19, 1915 Henrv 
W. Hodges, Clerk. J 
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IN THE 


(Ecurt of Appeals district of (Eolumiiia 

April Term. 1915. 


No. 2788. 


George W. Decker. Appellant , 


vs. 

J. Jerome Lightfoot, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

The appellant, George W. Decker, placed property known 
as the Bassett Building, Nos. 604-606 Fifth Street, North¬ 
west, Washington, D. C., in the hands of a number of real 
estate agents for sale, among whom were T. Jerome Light- 
foot, appellee (R., pp. 7-11), Moore and Hill, and others 
(R., pp. 7-11-12-13). One Charles I. Greer had also listed 
his farm, located at Beltsville, Maryland, with Lightfoot 
for sale or exchange. Lightfoot undertook to bring about 





an exchange of the Decker property for the Greer farm. 
Appellant s wife was shown Greer’s property by a man 
named Johnson, of appellee’s office (R., pp. 8-9). Greer 
also inspected the Decker property. Greer was willing to 
exchange his farm for the Decker property provided he, 
Greer, should first secure a purchaser for the Bassett Build- 
ing (R., pp. 8-9). Appellee claimed that negotiations had 
proceeded to such a point on October 1, 1911, that both 
Decker and Greer had agreed to exchange their properties 
on the conditions above stated (R., pp. 8-9); that Mr. Deck¬ 
er and his wife called at appellee’s office but refused to 
sign a contract for the exchange, which had been previously 
prepared by the appellee, for the reason that Mr. Decker 
wanted a chance to inspect the Greer property (R., p. 8). 
Decker never did inspect the Greer property (R., p. 8). 
Appellant and his wife denied that he ever reached any 
definite agreement with the appellee concerning the said ex¬ 
change (R., pp. 8-11-12), but on the contrary they refused 
to sign a contract on approval when so requested by appel¬ 
lee (R., pp. 11-12), and denied that Mr. Greer ever asked 
for or was given the privilege of first finding a purchaser 
for Bassett Building as a condition to the exchange, but on 
the contrary he stated he was willing to exchange if Mr. 
Decker was (R., p. 12). No contract for the exchange 
was ever signed, no deposit ever put up, and the exchange 
was never made (R., p. 8). 

On or about October 5, 1911, while Mrs. Decker, wife of 
appellant, was showing a broker and his client through the 
Bassett Building, a man named Frederick Kluckhuhn, whom 
the Deckers had never seen nor heard of, came in. After 
the broker and client left Mr. Kluckhuhn stated he was 
looking at the building with the intention of buying it for 
cash. The price given him by Mrs. Decker was $18,500.00. 
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The Deckers called to see Mr. Kluckhuhn that evening at 
which time he said he wanted to think it over (R., p. H)* 
The next afternoon, October 6th, appellant and his wife 
called to see Mr. Kluckhuhn and a contract to purchase the 
Bassett Building was signed and a deposit was paid. The 
Deckers thought they were dealing with a customer pro¬ 
cured by themselves and had no reason to suspect he had 
been sent to them by any broker. After the contract was 
signed Decker learned from Kluckhuhn that he had come to 
look at the property at the suggestion of Moore and Hill, 
real estate brokers. At the time of signing the contract of 
sale he supposed he was dealing direct with a purchaser and 
Decker thought there would be no commission to pay (R., 
p. 13). Under the above-mentioned agreement the prop¬ 
erty was sold to Kluckhuhn and the deal was closed by 
Moore & Hill. Thereafter Moore & Hill, claiming to have 
procured Kluckhuhn for appellant as a purchaser for appel¬ 
lant’s property, filed suit against appellant for commission 
on the sale and appellant then paid the commission to Moore 

and Hill (R., p. 11). 

Greer, who had also employed Moore & Hill as his 
agents, received word from Moore & Hill that they had 
“party signed up all right.” (R.. p. 10.) This was just 
prior to the drafting of the exchange agreement by Light- 
foot, which was never signed. He reported this informa¬ 
tion to Lightfoot, who had also been keeping in touch with 
Mooore & Hill, his, Light foot’s agent in the transaction 
(R , p. 8). That Greer never asked Moore and Hill the 
name of the party they had “signed up.” The name of 
Kluckhuhn, the purchaser procured by Moore & Hill, was 
never mentioned to Mr. Decker or his wife during the nego¬ 
tiations for the exchange by anyone (R., p. 10). Neither 
Lightfoot nor Greer ever heard of the purchaser Kluck¬ 
huhn before the sale of the Decker property to him and 










had nothing- to do with stimulating him to buy, except, as 
they claimed, through the brokers, Moore and Hill. Ap¬ 
pellant’s testimony showed that he never authorized Mr. 
Lightfoot to employ any other broker to find a purchaser! 
and if he employed Moore and Hill, it was done without 
their (appellants) knowledge or consent (R., p. 12). 

The purchaser, Kluckhuhn, testified he had never met 
the appellee, Lightfoot, until the day of the trial of the 
cause in the lower court; that Mr. Heiskell Hill, a sales¬ 
man for Moore & Hill, first called his attention to the 
Bassett Building about two weeks before he purchased it 
from Mr. Decker (R., p. 11). 

The property was sold by Decker to Mr. Kluckhuhn for 
$18,500.00. Contract was signed October 6, 1911, and the 
transaction was settled about December 6, 1911. Decker 
paid the commission, for the sale, to Moore & Hill in the 
latter part of November, 1911 (R., p. 13). Decker re¬ 
ceived a demand from Lightfoot for payment of a com- 
sion October 13, 1911 (R„ p. 12). 

Both sides having announced the case closed, the appel¬ 
lant (defendant below) moved the court to direct the jury, 
on the whole evidence, to return a verdict for the defendant 
upon the several grounds set forth in the Assignment of 
Errors hereinafter set forth, which motion the court denied, 
and defendant duly excepted. The jury returned a verdict 
m favor of the appellee (plaintiff below) for $555.00. 

Motion for new trial was overruled, and judgment was 
entered. 

Assignments of Error. 

1. The court erred in denying motion of the defendant 
to direct a verdict in favor of the defendant on the fol- 
lowing, among other grounds: 

a. That as the action is based on the 


common counts, or 
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for the reasonable value of services rendered, plaintiff, to 
recover, must show he rendered some valuable service to the 
defendant, but the most that the evidence shows was an 
abortive attempt to effect an exchange of the properties of 
the two owners, which exchange was never consummated 

by the plaintiff or by any one else. 

b. That plaintiff had not shown facts from which the 
jury could find he was the procuring cause of the sale made 
to purchaser, Kluckhuhn. 

c. That the plaintiff, without the knowledge or consent 
of the defendant, delegated his authority to sell, to another 
real estate firm, whom he employed as his sub-agents. 

d. That the purchaser of defendant’s property was pro¬ 
cured by Moore & Hill, another agent employed by de¬ 
fendant to find a purchaser, and not by the plaintiff. 

e. That the undisputed testimony shows that the defend¬ 
ant had employed several brokers to sell or exchange de¬ 
fendant’s property, among whom was Moore & Hill, who 
produced the purchaser and actually closed the deal. 

f. That, assuming plaintiff’s contention to be correct that 
he had the right to employ Moore & Hill as his sub-agents 
to sell defendant’s property, Moore & Hill have been paid 
the commission and payment to them was payment to the 

plaintiff. 

Argument. 

The motion of appellant in the lower court to direct a 
verdict in his favor should have been granted on the grounds 
set forth in the sub-heads of the Assignment of Error. 

Assignment One—A. 

This assignment of error has to do with the variance 
between the declaration and the proof. Suit was filed on 
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the common counts for the reasonable value of service 
rendered. The proof shows that Lightfoot set out to per¬ 
form a special contract, i. c., to exchange Decker’s building 
for Greers farm (R., p. 8). He did not succeed in effect¬ 
ing the exchange (R., p. 8) nor did he prove any services 
rendered, or the reasonable value of any alleged services. 
Nor does the testimony show, indisputably, that Decker ever 
agreed to said exchange (R., pp. 8-9-11). 

To authorize compensation in the nature of quantum 
meruit there must be some proof of the reasonable value of 
the services rendered. 

The Brabo, 33 Fed., 884. 

Taft vs. Montague, 14 Mass., 282. 

Coates vs. Sangston, 5 Md., 121. 

Yeats vs. Ballentine, 56 Mo., 530. 

Assignment One— B and D. 

These two sub-heads of Assignment One, may be con¬ 
sidered together. From undisputed facts it appears that 
appellee was not the procuring cause of the sale, but that 
the purchaser was procured by Moore & Hill, another agent 
employed by appellant to find a purchaser. 

The appellee did not bring himself within the numerous 
cases decided by this court, holding that to entitle a real 
estate broker to compensation he must have been the pro¬ 
curing cause of the sale. 

Lightfoot, by his testimony, admits that he never saw 
Kluckhuhn, the purchaser, until the day of the trial of the 
case below (R., p. 8; he never solicited said purchaser to 
buy Decker’s property (R., p. 8), and the name of the said 
purchaser was never mentioned to the appellant, Decker 
(R., pp. 8-10.) Appellee’s testimony also admits that 
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Kluckhuhn, the purchaser , was procured by Moore & Hill, 
real estate brokers (R., p. 8). How then, can Lightfoot 
contend that he is entitled to recover on the theory that he 
was the procuring cause of the sale? 

Assignment One —E. 

The undisputed testimony shows that appellant had em¬ 
ployed several brokers to sell his property, among whom 
were Moore & Hill, who procured the purchaser and ac¬ 
tually closed the deal. 

Decker employed to find a purchaser for his building the 
appellee, Lightfoot, and numerous other real estate brokers, 
among whom was the firm of Moore & Hill (R., pp. 8-11- 
13) Moore & Hill actually produced the purchaser and 
closed the deal (R., pp. 11-13). Moore & Hill demanded 
their commissions for making the sale, not from Lightfoot 
or Greer, but from Decker for whom they made the sale 
to the purchaser Kluckhuhn (R., pp. 11-12-13). No unfair 
dealing or collusion was shown on the part of Decker. 

The case of Evans vs. Shinn, decided by this court in 
40 Appeal, D. C., page 557, should control this case. We 
respectfully submit the following comparisons of the two 

cases 

In the Evans-Shinn case X, a broker, was employed to 
find a purchaser. He actually found a purchaser able, ready 
and willing to buy, as the jury found, and reported his 
name to the owner, but did not actually close the deal. No 
other broker figured in the transaction up to that time. 
At that point in the negotiations, the owners sold the prop¬ 
erty through another agent, to the same purchaser pro¬ 
cured by X. This court held: “Where there are a number 
of agents, however, the purchaser may be negotiating with 
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different authorized agents of the owner, and, if so, the 
agent is entitled to the commission who first brings to the 
owner a contract satisfactory to him, and which the owner 
accepts.” * * * 

In the case at bar Lightfoot never knew or saw the pur¬ 
chaser until the day of trial. He was in no sense an in¬ 
strumentality in influencing the purchaser. 

He did not, as in the Evans-Shinn case, come “very 
near” making the deal. Even if it could be found from 
the evidence that Lightfoot contributed toward the pro¬ 
curement of the purchaser, he can not recover, because, 
under the decision in Evans vs. Shinn, he did not close the 
deal. Moore & Hill, another broker, employed by Decker 
(by the undisputed testimony) actually produced the cus¬ 
tomer and closed the deal. They recognized Decker as 
their principal in the transaction, claimed and sued for 
their commission and Decker paid the same (R., pp. 12-13). 

The case of Evans vs. Shinn, supra, was followed by 
this court in the case of Addison vs. Blair, 42 App. D. C., 
331. 

We submit on this assignment of error alone, the judg¬ 
ment should be reverved. 

Assignment One —C. 

The motion of the appellant to direct the jury to return 
a verdict for the defendant below should have been 
granted, because of the conduct of the appellee in wrong¬ 
fully, and without the knowledge or consent of the defend¬ 
ant below, delegating his authority to sell defendant’s prop¬ 
erty to another real estate firm, whom he employed as his 
sub-agents, which fact he concealed from defendant. It 
has been repeatedly held by this court that it is the duty of 
a real estate broker to keep nothing concealed from his 
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principal, and to fully advise his principal as to all material 
matters concerning the trust in him reposed. 

Mannix vs. Hildreth, 2 App. D. C., 259; 

Rawlings vs. Collins, 36 App. D. C., 72; 

Harten vs. Loffler, 31 App. D. C., 362; 

Dahlgren vs. Story, 39 App. D. C., 29. 

It is also well settled that a real estate broker employed 
to procure a purchaser can not, without his principal s 
consent, delegate his authority so as to bind his principal, 
the reason being that an agent to sell must have been re¬ 
garded by his principal as having special fitness for such 
important responsibility, which he can not delegate. 
Winkleblack vs. Bank, 155 Mo., 1; 

Bromley vs. Aday, 70 Ark., 354; 

Doggett vs. Greene, 254 Ill., 134; 

White vs. Davidson, 8 Md., 169; 

Choutau Land Co. vs. Chrisman, 204 Mo., 371; 
Carroll vs. Tucker, 21 N. Y. Supp., 952; 

Bocock vs. Pavey, 8 Ohio St., 270; 

Floyd vs. Macky, 112 Ky., 647; 

Fairchild vs. Kind, 36 Pac., 649, 

Warner vs. Martin, 11 Howard, 210, 

Shankleland vs. Washington, 5 Peters, 390. 

Having in mind the principles above stated it is interest¬ 
ing to note what happened in this case. Lightfoot says 
that he was working in conjunction with his agents, Moore 
& Hill, and claims the benefit of the sale made by Moore & 
Hill (R., p. 8). The undisputed testimony shows that 
Decker never consented to Moore & Hill's employment by 

Lightfoot and never knew of it (R., p. 12). 

Moore & Hill, it is conceded, found the purchaser. 
Moore & Hill represented to Decker, the owner, that this 
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purchaser had been procured for him, the appellant. Moore 
& Hill insisted on payment of the commission to them on 
the ground that they had procured this purchaser, not for 
Light foot, but for Decker, the owner. Moore & Hill sued 
Decker and got the commission. Decker was led to believe 
that he was dealing with Moore & Hill as his own agents, 
and that Light foot had nothing to do with the transaction. 
The record does not disclose that Decker ever had knowl¬ 
edge that Moore & Hill were procuring this customer for 
Lightfoot. We thus have a situation where there is not only 
passive concealment, hut active misrepresentation and de¬ 
ceit, which misled the appellant to his damage. Lightfoot, 
the appellee, is chargeable with the misconduct of his own 
agent, Moore & Hill, which makes him a party to the de¬ 
ception, and should preclude him from a recovery in this 
case. 

In the case of Mullen vs. Bower, 22 Ind. App., 295, the 
facts were almost identical with the case at bar and the 
primary agent was not allowed to recover because of the 
passive deceit of his sub-agents. The facts were as fol¬ 
lows : 

Mullen placed a farm with Bower, a real estate agent, 
to sell or exchange. Bower secured the services of one 
Williams, also a real estate agent, to assist in the sale. 
Williams produced a purchaser, one Lewis. Lewis looked 
at the farm in company with Williams and was willing to 
pay $6,160 for it. During the course of conversation, on 
this occasion, purchaser asked owner what was the least 
money that would buy the farm and he replied $6,000. 
The owner, Mullen, did not know Williams (sub-agent)' 
was acting for Bower (primary agent) and neither Wil¬ 
liams nor Bower ever so advised the owner. Neither the 
purchaser nor the owner knew Bower had anything to do 



with the transaction. Sale was made to Lewis and Bower 
sued for commission. 

Held: Bower, the primary agent, would be estopped from 
claiming that Williams, the sub-agent, was acting for and 
on his behalf in the sale of the farm and judgment should 
have been for the defendant, owner. 

The court said: “Williams, who stood in appellee’s (Bow¬ 
er’s) place, was bound to exercise the utmost good faith 
toward appellant. * * * Lewis (purchaser) had never 

seen appellee (Bower) * * *, and there is no evidence 
that appellant knew the sale was being made by appellee. 
* * * Appellant thought he was selling to an independ¬ 

ent purchaser so far as appellee is concerned, and there is 
evidence to show that Williams must have known that ap¬ 
pellant was laboring under that belief.” 

“It was his (Williams’) further duty to inform ap¬ 
pellant, at the time , that the sale zvas being made by 
appellee. It was appellant’s right to know from Will¬ 
iams that Lewis had offered a greater price and that 
the sale zvas being made by appellee. If these facts 
were concealed from appellant, appellee could not re¬ 
cover.” 

So, in the case at bar, Decker thought he was selling 
to an independent purchaser until it developed that he had 
been found by Moore & Hill. Neither owner nor purchaser 
knew anything about Lightfoot’s connection with the mat¬ 
ter, and if Moore & Hill were actually Lightfoot’s agents 
they kept the fact carefully concealed, accepted the com¬ 
missions as primary agent and thereby perpetrated a fraud 
on Decker which under the Mullen case is chargeable to 
Lightfoot and defeats his claim to commission. 
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Assignment One—F. 

liven assuming appellee’s contention to be correct, that 
he had the right to employ Moore & Hill as his agents to 
carry out his (appellee’s) contract with the appellant, and 
without appellant's knowledge or consent, we respectfully 
submit that payment to Moore & Hill, appellee’s agents, con- 
stituted payment to appellee. 

For the errors assigned we respectfully submit that judg- 
ment of the lower court should be reversed. 

Respectfully submitted. 

Eugene A. Jones, 

George C. Shinn, 

Claude W. Owen, 
Attorneys for Appellant. 




























IN THE 


(Emirt at Appeals, Btstrirt of (Eolumbia 

April Term, 1915. 


No. 2788. 


George W. Decker. Appellant, 


vs. 

J. Jerome Lightfoot, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of the Case. 

In brief for appellant the statement of the case is pre¬ 
sented in such disconnected manner, it was thought neces¬ 
sary to restate the case herein. 

Charles I. Greer listed his farm located at “Sunnyside.” 
near Beltsville, Maryland, with J. Jerome Lightfoot, real 
estate broker, appellee, plaintiff below, for sale. On or about 
the middle of September, 191.1, George W. Decker, appel- 







lam-defendant below, accompanied by his wife, Margaret 
W. Decker, called at the office of the appellee and listed his 
property known as the Bassett Building, 604-606 Fifth 
Street, N. \\., \\ ashington, D. C., for sale or exchange for 
a farm. (R. 7, 9.) On September 25th, 1911, William W. 
Johnson, a salesman in the employ of the appellee, accom¬ 
panied bv Greer, met the wife of the appellant bv appoint¬ 
ment at the Bassett Bidding. (R. 7, 9, 10, 12.) All three 
parties inspected the Bassett Building. (R. 9, 10, 12.) 
L pon request, the wife of appellant produced a statement 
of income and expenses of the Bassett Building. (R. 9, 
10.) They then discussed the question of exchanging the 
property of the appellant for the Greer farm. Greer agreed 
to exchange his farm subject to a trust of $3,000.00, for 
appellant’s property, the Bassett Building, subject to a first 
trust of $10,000.00 and a second trust of $1,500.00 pro¬ 
vided he could sell the Bassett Building and provided he was 
given the privilege of selling same, stating that unless he 
was given this privilege he would not make the exchange 
because he wanted cash, and that unless these terms were 
agreed to it would be useless for the wife of appellant to 
inspect his property. (R. 9. 10, 12.) Wife of appellant 
agreed to the terms of Greer (R. 9, 10.) All three parties 
then went out and inspected the Greer farm. (R. 7, 8, 9. 

10,12.) She seemed pleased with the property. (R. 9, 10 .) 

Two or three days later, appellant called at the office of the 
appellee, and confirmed his wife’s approval of the terms sub¬ 
mitted by Greer, and left his and her full name in order that 
appellee could prepare contract for the exchange of his prop¬ 
erty for the Greer farm according to the terms submitted by 
Greer. Appellant agreed to the provision that Greer should 
have the privilege of securing a purchaser for his, appel¬ 
lant’s property, and agreed to come to the office of the 
appellee and sign said contract when everything was in readi- 
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ness. (R. 8, 9.) Appellee notified Greer that the appellant 
was willing to make the exchange upon the terms submitted. 

(R. 10.) Greer employed Moore & Hill, real estate agents, 
to assist in finding a buyer for appellant's property for him, 
Greer. (R. 10.) Appellee kept in touch with Moore & Hill 
because he knew they were one of the connecting links of 
this exchange and were acting for Greer in selling the ap¬ 
pellant’s property for Greer and were working m conjunc¬ 
tion with appellee as his sub-agents. (R. 8.) Greer took 
P. Heiskell Hill, of the firm of Moore & Hill, to look at 
appellant’s property and it was understood that Moore & 
Hill were to secure a buyer for him, Greer. (R. 8, 10.) 

I ater. Moore & Hill notified Greer in writing that they had 
a buyer for him. (R. 8. 10.) Greer gave this notice to 

appellee. (R. 8, 10.) Appellee notified appellant that every¬ 
thing was in readiness and that he had prepared a contract 
for the exchange in accordance with the oral agreement an 
that it was now simply a matter of affixing signatures ( • 
8. 9, 12.) After several requests (R. 9) appellant and his 
wife called at the office of the appellee and when requested 
to sign the contract for exchange they refused stating that 
thev then had a cash customer and did not want to bind 
themselves for the exchange. (R. 12.) Appellee accuse 
appellant and his wife of having intercepted the cash pur¬ 
chaser procured for appellant’s property for Greer, where¬ 
upon appellant and his wife left the office of the appellee in 
anger without signing contract for exchange Previously 
agreed upon. Appellant’s property was purchased by Fred¬ 
erick Kluckhuhn for $18,500.00. P. Heiskell Hill of the 
firm of Moore & Hill brought appellant’s property to the 
attention of Kluckhuhn and quoted him the price. Kluckhu n 
only inspected appellant’s property once and he went alone. 

He met the wife of the appellant. (R. M.) He-told wife 

of appellant that he was a cash customer and that fact apr 
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pealed to her. (R. 12.) The evening of that same day, ap¬ 
pellant and his wife called upon Kluckhuhn with reference 
to his purchasing the property. The afternoon of the next 
day appellant stayed off from work and accompanied by his 
wife called again upon Kluckhuhn with reference to his 
purchasing appellant s property. On this occasion appellant 
accepted a deposit of $200 or $300 from Kluckhuhn who 
told appellant that he already had a contract with Moore 
& Hill to purchase appellant’s property, but they both came 
to the conclusion that they could transact the business with¬ 
out having an agent. (R. 11, 12, 13.) Under date of Oc¬ 
tober 13th, 1911, appellee wrote to appellant demand- 
ing a commission for sale of appellant's property to 
Kluckhuhn. (R. 8, 12.) Moore & Hill also claimed a com¬ 
mission (R. 11, 13.) Appellee filed suit for his commission 
under date of November 3rd, 1911. (R. 1.) Appellant 
paid a commission to Moore & Hill the latter part of No¬ 
vember, 1911. (R. 13.) Appellant filed his plea in appellee’s 
suit for commission November 22nd. 1911, and issues were 
finally joined November 29th, 1911. The case was tried be¬ 
fore Mr. Justice Stafford and a jury on November 25th, 
1914, and the verdict was for the appellee for $555.00 with 
interest from October 4th. 1911. (R. 4.) 

The Assignment of Error. 

Appellant has noted only one assignment of error which 
is based solely upon the action of the lower Court in over¬ 
ruling motion of appellant to direct the jury on the whole 
evidence to return a verdict for the appellant. (R. 14.) He 
then undertakes to sub-divide his single exception into six 
separate assignments of error none of which are predicated 
upon any order or judgment of the Court but only on some 
"among other grounds,” why appellant contends said mo¬ 
tion should have been granted. It would seem these are not 



proper assignments, as, more properly, they constitute rna - 
ters of argument at the bar and in the briefs. Appellant 
would have the action of the lower Court reviewed only 
upon consideration of the grounds set forth m the su 
heads of the assignment of error, their brief p. 

Now let us then consider these ‘•grounds" set forth in 
appellant’s brief. 

Assignment One —A. 

The statement "the most that the evidence shows was an 
abortive attempt to effect an exchange of the properties o 
the two owners.” is clearly a conclusion and is not justifie 
by the evidence disclosed by the record. Appellee filed a 
declaration in the common counts, claiming 3% of $1*- 
500 00 purchase price of appellant’s property ( R. ) . s P" 
ported bv an affidavit of merit (R. 2). Appellant pleaded 
the general issue and filed an affidavit of defense. In hu 
affidavit appellant stated "that plaintiff has never^represented 

the defendant in the capacity of broker (R. 2). e 
contradicted testimony for the appellee clearly refutes t i 
statement (R. 7-9). Appellant in his brief admits this state¬ 
ment was false, their brief pp. 1-6. 

The record discloses that appellee, acting upon the au¬ 
thority in him reposed, brought appellant and Greer together 
for the purpose of exchanging their respective properties: 
that through the efforts of appellant, his employees, and sub- 
agents the exchange was negotiated to a point where t 
parties came to terms: the oral agreement «*ered into b 
the parties was reduced to writing but not signed (R. 7, 8. 
9 10 12) ; that by virtue of the agreement entered into 
between the parties the appellant’s property was sold to a 
purchaser procured through the efforts of »*¥*«*.*» f£ 
plovee and subagents. (R. 7, 8. 9. 10. 11, 12. 13.) The 




question whether or not appellee rendered a valuable service 
to the appellant was a question of fact to be determined by 
the jury upon consideration of the whole evidence. 

Assignment One—B, D and E. 

It is respectfully submitted that the plaintiff (appellee) did 
show facts from which the jury could find that he was the 
procuring cause of the sale made to Mr. Kluckhuhn. The 
testimony adduced at the trial below showed the following 
facts. 1 hat plaintiff made known to Greer that defendant’s 
property, known as the Bassett Building, might be ex¬ 
changed for his farm. (R. 10.) That Greer inspected de¬ 
fendant’s property on one occasion alone. (R. 10.) That 
on another occasion Greer, accompanied by Mr. Johnson, 
salesman for plaintiff, and wife of defendant, again in¬ 
spected defendant’s property (R. 7, 8, 9, 10, 11), and 
that upon this occasion Greer agreed to exchange his farm 
for defendant’s property and submitted his terms, to wit: 
To exchange his farm, subject to a trust of $3,000.00 for the 
Bassett Building, subject to a first trust of $10,000.00 and 
a second trust of $1,500.00, provided he could sell the Bas¬ 
sett Building and provided he was given the privilege of sell¬ 
ing the same (R. 9, 10), stating that he would not trade 
unless he could sell the Fifth Street property and that it 
would be useless for wife of defendant to inspect his farm 
unless these terms were agreed to. That wife of defend¬ 
ant agreed to the terms of Mr. Greer and went out to in¬ 
spect his farm. (R. 9, 10, 12.) That two or three davs 
later defendant came to the office of the plaintiff and con¬ 
firmed his wife’s approval of the terms of Mr. Greer, gave 
his and her full name, in order that plaintiff could prepare 
contract for the exchange, stating that he, defendant, would 
come to the office of the plaintiff and sign the contract for 
exchange when prepared. (R. 8, 9.) That plaintiff noti- 
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tied Greer that defendant was willing to make the exchange. 

(K 10 ) That, according- to the terms of the agreement. 
Greer employed Moore & Hill, real estate agents, to assist in 
securing a purchaser for defendant's property for him, 
Greer. ‘ (R. 10.) That plaintiff kept in touch with Moore 
& Hill because they were working in conjunction with 
plaintiff as his sub-agents in securing a customer tor de¬ 
fendant’s property for Greer and were one ot the connect¬ 
ing links of the transaction. (R. 8.) That Greer took Mr. 

I> Heiskell Hill, of the firm of Moore k Hill, to look at de¬ 
fendant's property. That it was understood that Moore& i - 

were to secure a hrty * , 

Moore & Hill notified Greer in writing that they had secure 
a buyer for him. ( R. 10.) That Greer sent this notice to the 

plaintiff (R. 8. 10.) That plaintiff notified defendant that 

everything was in readiness, that he had prepared a con¬ 
tract for exchange in accordance with the oral agreement 
and that it was now simply a matter of affixing signatures^ 
(R 8 9 ) That after several requests (R. 9), defendan 
and his wife came to the office of the plaintiff and when 
requested to sign the contract for exchange they refused 
(R. 8, 9. 12), stating that they then had a cash custom 
and did not want to bind themselves for the exchange. ( . 

12 ) That plaintiff accused defendant and his wie ° av ' 
ing intercepted the purchaser procured on beha f of Greer 
and thev left his office in anger. (R. 8, 9.) That defen - 
ant’s property was purchased by a Frederick Kluckhuhn 
who was procured by Mr. P. Heiskell Hill, of the firm o 
Moore & Hill, for Greer. That when the purchaser Kluck¬ 
huhn called to inspect the defendant’s property he was in¬ 
tercepted bv the defendant and his wife who accepted a de¬ 
posit from him knowing at the time that he. K'uckhuhn. ha 
already entered into a contract to purchase the defendant 

property. (R. 13.) 
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The Court committed no error in allowing these facts 
to go to the jury because they were quite sufficient to show 
that appellee was the procuring cause of the sale of appel¬ 
lant’s property to Kluckhuhn. 

The statements in appellant's brief that, “From undis¬ 
puted facts it appears that appellee was not the procuring 
cause of this sale, but that the purchaser was procured by 
Moore & Hill, another agent employed by appellant to find 
a purchaser,” p. 6. and “The undisputed testimony shows 
that appellant had employed several brokers to sell his prop¬ 
erty. among whom were Moore & Hill, who procured the 
purchaser and actually closed the deal,” p, 7, are not borne 
out by the record. The only testimony in the record tending 
to show that appellant employed Moore & Hill as his agents 
to sell his property is that given bv wife of appellant and 
appears on page 12 of the record: 

Q. \ ou say you listed this property with various 
brokers? A. Various brokers. 

O. And you are quite sure that von listed this prop¬ 
erty with Moore & Hill? A. Quite sure. 

O. Prior to the time Mr. Kluckhuhn called ? A. Well. 

I think we did. 

Q- You are not sure of that? A. I tell you again 
that I listed it with so many real estate agents that I 
can not tell you exactly.” 

The appellant testified “That at the time, he thought he 
was dealing direct with the purchaser and that he did not 
think there would be any commission to pay,” and “That 
he ( appellant), paid a commission for sale to Moore & 
Hill,” only “after suit was filed by that firm.” (R. 13.) 

Why the appellant did not think there would he a com¬ 
mission to f>ay is clearly indicated by the following testi¬ 
mony of appellant on cross-examination (R. 13): 
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“Q. You knew that you had placed that property 
with a number of agents, did you not? A. Yes. 

Q. It never entered your mind to ask him (Kluck- 
huhn) if he came from some agent? A. Well, if I re¬ 
member rightly, I believe I did ask him if he came from 
an agent. 

Q. What did he say ? A. He said he partly made a 
deposit, or an agreement with Moore & Hill to buy my 
property. 

Q. What did you say to him then? A. Well, what 
I said—we both came to the conclusion that we could 
transact the business ourselves, without having an 
agent, because he was—I did not know of his coming 
from any agent until that time. 

Q. He told you then ? A. He told me then, after we 
had signed up, that he had placed—he had a contract 
drawn up with Moore & Hill to take that property, and 
then we had already closed the deal. 

Q. You mean you had taken his deposit? A. Yes: 

I had taken his deposit.” 

Now if appellant had employed Moore & Hill to find a 
purchaser and had actual notice that the purchaser Kluck- 
huhn came from Moore & Hill, why did he wait until suit 
was brought by that firm before he paid them a commission? 

Also see testimony of appellee on cross-examination (R. 

8 ): 

O. “Moore & Hill were also agents for this property ? 
You knew that?” 

A. “No. I never knew they were. On the contrary 
I knew that they were not at one time because they 
were acting with me and only had knowledge of the 
property through me.” 

and again on direct examination (R. 8): “That plaintiff 
kept in touch with Moore & Hill because he knew they were 
one of the connecting links of this transaction and were act- 



mg for Greer in selling the Decker, defendant’s, property for 
Greer.’ These undisputed facts appear, then, very much in 
dispute and the Court committed no error in permitting them 
to be submitted to the jury. 

The undisputed testimony that Moore & Hill actually 
closed the deal is supported only by the statement of Kluck- 
huhn, witness for appellee (R. p. 11 ), “There was some ar¬ 
guments, after I made the deposit with Mr. and Mrs. Decker, 
about the commission, or something, and 1 am not sure 
whether Mr. Hill made a new agreement or not, but it seems 
to me like it was something to that effect”; “that it was wit¬ 
ness’ impression Moore & Hill finally closed the deal.’’ It 
also appears then, that there is some doubt that Moore & 
Hill actually closed the deal, and it would appear that the 
deal that Moore & Hill finally closed, if in fact thev did close 
it, was not the exchange they were employed to assist ap- 
I>ellee in negotiating and for which they originally procured 
Kluckhuhn. In connection with this statement it is inter¬ 
esting to note that appellant paid a commission to Moore 
& Hill for the sale of his property the latter part of Novem¬ 
ber, 1911 (R. 13), and that the transaction between Mr. 
Kluckhuhn and appellant was settled about the 6th day of 
December, 1911, the contract between them having: been 
signed on October 6th, 1911, and provided for settlement in 
sixty days. (R. 13.) 

All of the above testimony relates directly to the facts 
of the case and the Court committed no error in submitting 
the case to the jury. 

The case of Evans vs. Shinn, 40 Appeals, D. C., cited 
in their brief, page 7, contains an entirely different statement 
of facts from the case at bar. In that case two rival brokers 
were endeavoring to procure a purchaser for the same client 
and property. They were working independently of each 
other and the broker who first secured a customer readv, 
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willing and able to buy and accepted by the principal, was 
entitled to his commission. In the case at bar. the record 
shows that appellee and Moore & Hill were not rival brok¬ 
ers, but were working in conjunction with each other. Ap¬ 
pellee represented both Greer and the appellant as had been 
agreed between all parties before the negotiations were be¬ 
gun. The appellant agreed that the appellee was to re¬ 
ceive a commission from both appellant and Greer. It had 
been agreed that Greer was to be permitted to secure a 
purchaser for the appellant’s property. Moore & Hill rep¬ 
resented Greer and were endeavoring to secure a purchaser 
for Greer according to the terms of the agreement. When 
the purchaser Kluckhuhn was originally procured he was 
accepted by Greer, who expected to transfer the appellant’s 
property to him when the exchange was consummated. The 
appellant intercepted the purchaser Kluckhuhn, thereby vio¬ 
lating his agreement and preventing the exchange from be¬ 
ing consummated. As soon as appellee discovered this, he 
demanded his commission from appellant. Moore & Hill 
also demanded a commission from appellant. Appellant 
paid a commission to Moore & Hill after he had been thor- 
oughlv advised regarding the facts. 

The statement in appellant’s brief, page 7, The pur¬ 
chaser was procured by Moore & Hill, real estate brokers, 
is inaccurate and incomplete. They should have added 
“Who were working in conjunction with the plaintiff a5 his 
agents in selling the Decker, defendant’s, property for 

Greer.” (R. p. 8.) 

Assignment One —C. 

We admit the propositions of law advanced by appellant 
under this heading. But the facts as alleged have absolutely 
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no foundation in the record. It was clearly understood be¬ 
fore the negotiations between appellant and appellee were 
begun that appellee represented both the appellant and Greer. 
1 he appellant knew that the appellee was to receive a com¬ 
mission from both the appellant and Greer. (R. p. 8.) it 
was clearly understood between Greer and the appellant that 
Greer should have the right to sell the Bassett Building and 
Greer was given this privilege. (R. 8, 9, 10.) That had 
appellant not given Greer the privilege of selling appellant’s 
property, the agreement for exchange would never have 
been entered into, and the purchaser Kluckhuhn would 
never have been procured. Moore & Hill were employed 
to assist in procuring a purchaser for the appellant’s prop¬ 
erty for Greer. (R. 8, 10.) Appellee did not delegate 
Ins authority to Moore & Hill to secure a purchaser for ap¬ 
pellant, they were employed solely on behalf of Greer. It 
is conceded that Mr. P. Heiskell Hill of the firm of Moore 
& Hill found the purchaser Kluckhuhn but he did so on 
behalf of Greer and not on behalf of the appellant. It is 
conceded that Moore & Hill sued the appellant for a com¬ 
mission, but this suit never came to trial, the appellant hav¬ 
ing elected to pay them a commission, after due notice from 
appellee, whereupon the suit was dismissed. Appellee noti¬ 
fied the appellant in writing under date of October 13th, 
1911, that he was entitled to his commission and demanded 
payment of same. Upon the failure of appellant to pay 
commission to appellee, suit was instituted by him under 
date of November 3rd, 1911. The record shows that the 
appellant paid commission to Moore & Hill “the latter part 
of November, 1911.’’ (R. 13.) In view of the record pre¬ 

sented in this case, we respectfully submit that there is abso¬ 
lutely no justification for appellant’s statement that the ap¬ 
pellee, “wrongfully, and without the knowledge or consent 
of the defendant below, delegated his authority to sell de¬ 
fendant’s property to another real estate firm,” their brief 
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p. 8. And, if appellee did not delegate the authority in him 
reposed by the appellant, how is it possible that he could 
have concealed that fact from the appellant? Neither is 
there justification for the statement that “The undisputed 
testimony shows that Decker never consented to Moore & 
Hill’s employment by Lightfoot and never knew of it.” 
Their brief, p. 9. The record discloses the fact that appel¬ 
lant did know that the appellee represented Greer, and that 
he did know and did agree that Greer should have the privi¬ 
lege of securing a purchaser for appellant’s property on 
Greer’s own behalf. The record also discloses the fact that 
appellant had actual notice that the purchaser Kluckhuhn 
had come from an agent and since the appellant had em¬ 
ployed various brokers to sell his property for him and had 
authorized Greer to secure a purchaser on his own behalf, 
it was incumbent upon the appellant to make full inquiry 
regarding the purchaser Kluckhuhn and to exercise the ut¬ 
most good faith. The record discloses, however, that ap¬ 
pellant not only failed to make careful inquiry regarding 
the purchaser Kluckhuhn, but concluded he could transact 
the business without having an agent. This matter was 
brought to the appellant’s attention when he called at the 
office of the appellee about October 1st, 1911, and again 
in writing under date of October 13th, 1911. Further, the 
record discloses that suit was filed by the appellee under 
date of November 3rd, 1911, and that appellant did not pay 
commission to Moore & Hill until the latter part of Novem¬ 
ber, 1911. How then, can the appellant claim in such in- 
teinperant language that “We thus have a situation where 
there is not only passive concealment, but active misrepre¬ 
sentation and deceit, which misled the appellant to his 
damage,” their brief, p. 10; “and thereby perpetrated a 
fraud on Decker,” their brief, p. 11. 

It is respectfully submitted that the facts in the case of 
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Mullen vs. Bower, 22 Ind. Appeals, 295, as alleged in ap¬ 
pellant’s brief, have no application whatsoever to the case 
at bar. 


Assignment One—F. I 

The appellant under this heading seems to have aban¬ 
doned all previous grounds for setting aside the action of 
the lower Court and assumes the position that appellee had 
the authority to employ a sub-agent and that his sub-agent 
had the right to accept payment of commission. It is re¬ 
spectfully submitted that under the appellant’s assumption 
it is incumbent upon him to show that the sub-agent had 
authority to accept payment of commission. One might be 
an agent for one thing and not for another. A sub-agent 
may be authorized to secure a purchaser but not authorized 
to receive a commission. In the case at bar the appellant 
had actual notice before he paid the commission to sub- 
agent (Moore & Hill), that the sub-agent was not author¬ 
ized to accept payment of commission for the principal (ap¬ 
pellee) and demand was made that commission be paid to 
principal (appellee) direct. 

It is respectfully submitted that the Court committed no 
error in refusing to direct the jury on the whole evidence 
to return a verdict for the defendant, and that the judg¬ 
ment appealed from should be affirmed. 

John H. Zabel, 

Attorney for Appellee. 


















